Trial Practice Series — Making the Work

Product Doctrine Work for You
by.: Monte Weiss, Weiss Law Office, S.C. and William R.
Wick, Nash, Spindler, Grimstad & McCracken, LLP

Note on the “Trial
Practice Series”: This
is the fifth in a series
of articles dealing
with litigation and trial
practice, the brainchild
of Bill Wick at the Nash
Law Firm, a co-author
of this article, and
continues the effort to
provide a practical view
of common aspects of the litigation and trial process
in each issue. WDC members are invited to contact
Bill or the Editor, Vincent Scipior (vscipior@
cnsbb.com), to suggest future topics that may be of
interest.

Every defense attorney has received written
discovery seeking information and documents
gathered by the insurance company during its
investigation and adjustment of the claim, including
photographs, statements, notes, and even the entire
claim file. The response is usually an objection that
the information sought s privileged information and/
or work product that is not discoverable. Insurance
companies want to protect their work product and
— perhaps of greater concern — you want to avoid
disclosing potentially damaging information. When
there is an objection, opposing counsel may suspect
that information is being withheld which would be
helpful to their case. This article addresses the scope
and limitations of the work product objection in the
context of third-party litigation, including what it
serves to protect and how to overcome the general
prohibition against the discovery of protected work
product.

I. Introduction

It is well known that discoverability is far broader
than admissibility. Under the current rule, “[p]arties
may obtain discovery regarding any nonprivileged
matter that is relevant to any party’s claim or defense
and proportional to the needs of the case ...”!
“Information within this scope of discovery need
not be admissible in evidence to be discoverable.”

Though broad, there are some limits to the scope
of discovery, including the attorney-client privilege
and the work product doctrine. The general rule
of attorney-client privilege is that a client has
a privilege to refuse to disclose and to prevent
any other person from disclosing confidential
communications made for the purpose of facilitating
a rendition of professional legal services to the
client.* A discussion of the attorney-client privilege
is beyond the scope of this article. Often, however,
the distinction between the attorney-client privilege
and the work product doctrine is not appreciated.

Under the work product doctrine, materials
prepared in anticipation of litigation or for trial
by a party or its representatives (including “an
attorney, consultant, surety, indemnitor, insurer, or
agent”) are not discoverable absent “a showing that
the party seeking discovery has substantial need
of the materials in the preparation of the case and
that the party seeking discovery is unable without
undue hardship to obtain the substantial equivalent
of the materials by other means.” The purpose of
the work product doctrine is to discourage lack of
diligence by opposing counsel and to allow counsel
the freedom to develop litigation strategy from the




prying eyes of opposing counsel.” Work product
protection extends to “all results of methods used
by attorneys to bring more understanding of the
merits into the attorney’s file.”®

In Ranft v. Lyons, the Wisconsin Court of Appeals
illustrated a three-step analysis to determine if
material is protected by the work product doctrine:

First, a party seeking discovery must
show that the items are within the
scope of Rule 804.01(2)(a), Stats.
Second, if that showing is successful,
the party opposing discovery of
the items must demonstrate that
they were “prepared in anticipation
of litigation or for trial.” If so, the
items are protected by the work-
product doctrine. Third, if tangible
items are work-product, the party
seeking discovery must demonstrate
a “substantial need of the materials in
the preparation of the case” and that it
“is unable without undue hardship to
obtain the substantial equivalent of the
materials by other means.””

The burden of proving the first two elements falls
on the party seeking to protect the material from
discovery.® The last element falls on the party
seeking the discovery.’

II. The Underlying Facts are Discoverable

There are two types of work product: opinion work
product and fact or ordinary work product.!® The
distinction between these two types of work product
is important. Opinion work product includes the
mental impressions, conclusions, opinions, or legal
theories of an attorney or other representative of
a party concerning the litigation.'" Opinion work
product is more “scrupulously protected” than
ordinary or fact work product.'” Indeed, even if a
work product objection is overruled and disclosure
ordered, a court must still protect against the
disclosure of the mental impressions, conclusions,
opinions, or legal theories of a party’s attorney or
other representative concerning the litigation.'

While an attorney’s thought process and mental
impressions are protected, the underlying facts are
not."* This is because, for litigation to be effective,
it is essential that all parties have knowledge of
all of the facts.!” Trial by ambush is no longer
the approved method in Wisconsin. “Adequate
preparation for trial by counsel with full knowledge
of the facts before them will result not only in a
more orderly trial, but in many cases will result
in counsel reevaluating their cases so as to avoid
needless trials.”'®

II1. Work Product Must be Prepared “in
Anticipation of Litigation or for Trial”

When a request is received for materials prepared
by the insurance company, you must determine
whether the materials were prepared in the course
of investigating and adjusting the claim, or in
anticipation of litigation or for trial. If the former,
the materials are not work product and the privilege
will not attach; if the latter, the privilege will attach,
but the materials could still be discoverable. A
review of the nature of the document and the factual
situation in the particular case must be considered
so as to determine if the document can fairly be said
to have been prepared or obtained because of the
prospect of litigation."”

The term “litigation” should not be construed
narrowly. Any dispute in any organized system,
including with an insurance company, through the
office of an insurance commissioner, or merely
a dispute on paper or a quarrel of words can be
considered a form of litigation. The “litigation”
need not be the proceeding in which the doctrine is
asserted.”® Nor must the document or information
be gathered in anticipation of the litigation in which
the document or information is being sought.

Consulting or retaining an attorney to conduct an
investigation or engage in negotiations may be
insufficient “to establish a reasonable anticipation
of litigation.”" For example, where an attorney is
hired to interview individuals and conduct other
fact finding so as to provide a neutral independent
report, the information gathered is not the attorney’s
work product and not protected from disclosure




if litigation later ensues.” “The fact that litigation
actually ensues orthataparty hasretained anattorney,
initiated investigations, or engaged in negotiations
over a claim, is insufficient to conclusively establish
that the materials were generated in anticipation
of litigation.”" Yet, where an attorney personally
prepares a memorandum of an interview with eye
towards litigation, the memorandum will qualify
as work product even though the attorney is acting
primarily as an investigator.*

“[Clourts have interpreted the [work product
doctrine] to require a more substantial and specific
threat of litigation before a party’s anticipation
will be considered a reasonable and justifiable
motivating force.”” The chance of litigation must
be more than “‘a remote prospect,” an ‘inchoate
possibility,” or a ‘likely chance.”’?* Instead, “a
party must demonstrate that ‘at the very least some
articulable claim, likely to lead to litigation’ had
arisen ...”% There also must be “‘objective facts
establishing an identifiable resolve to litigate,” or an
identifiable specific claim or impending litigation
when the materials were prepared.”?

Whether materials were prepared “in anticipation
of litigation or for trial” is an assessment of the
probability of litigation. Time is one factor to
consider in assessing whether materials were
generated in anticipation of litigation. There seems
little dispute that once suit is filed, everything is
done “in anticipation of litigation.” Likewise, if the
plaintiff retains counsel, the work by the insurance
carrier is likely being done in anticipation of
litigation.

Another factor to consider in assessing whether
materials were generated in anticipation of
litigation is the identity of the person who prepared
the materials. Investigation and analysis may be
done by an insurance company representative,
independently or at the direction of counsel, by
retained counsel or an employee, representative
or consultant of retained counsel, or by retained
counsel. When actions are taken and materials and
documents generated at the request of, by, and/
or for an attorney, the information is likely work

product and privileged. The defense of litigation
involves participation by non-lawyers and the
preparation of materials for claims that are likely
to proceed to litigation.”” Indeed, Wisconsin’s work
product statute expressly states that protection is
afforded to materials “prepared by a party or its
representatives (including “an attorney, consultant,
surety, indemnitor, insurer, or agent ...”).”® Hence,
the work performed by an adjuster can still be
protected work product.?’

When investigation is performed by a non-lawyer,
the showing required for production is probably less
strong than when discovery was undertaken at the
direction of an attorney. In addition, simply because
an insurance company has lawyers handling claims
in-house does not make all materials privileged
or work product. This is because an insurer will
make a claim decision only after it possesses the
minimum amount of information in order to make
that decision.*

IV. Routine Reports to an Employer or
Insurer are Usually Not Protected

It is almost universally held that a party’s routine
reportto hisor heremployerorinsurerisnotprotected
work product.’! A statement given by an insured or
a witness to an insurance carrier when no action
has been commenced or is imminent is not covered
by the work product doctrine.* If the documents
are regularly produced in the ordinary course of
business, they are outside the scope of work product.
After all, companies routinely investigate matters
for their own purposes independent of the prospect
of litigation.** Thus, “[n]ot all documents generated
from an internal investigation are protected by the
work product doctrine ‘simply because a company’s
internal investigation is coexistent with a present or
anticipated lawsuit that is the same subject matter
of the litigation.”””** There is a causation element
needed — the anticipation of litigation must have
caused the material to be created.®

This is especially true for insurance companies.
When insurers are involved, the issue of what is
obtained in anticipation of litigation versus what




is obtained for the purpose of investigating a
loss becomes more difficult. The court in Logan
v. Commercial Union Ins. Co. articulated this
conundrum:

While much of the paperwork
generated by insurance companies
is prepared with an eye toward a
possible legal dispute over a claim, it
is important to distinguish between
“an investigative report developed
in the ordinary course of business”
as a precaution for the “remote
prospect of litigation” and materials
prepared because “some articulable
claim, likely to lead to litigation ...
has arisen.”®

If the documents “would have been created
irrespective of litigation [they] are not under the
protection of the work product doctrine.””” Thus,
counsel attempting to prevent the disclosure of the
information must show that the primary motivation
behind the preparation of the document was for the
anticipation of some articulable claim likely to lead
to litigation.*® In fact, this distinction of anticipation
of litigation is one of the reasons why insurer
reserve information is protected work product. The
setting of a reserve amount constitutes “evaluating
the merits and risk of a legal claim” and is therefore
protected from disclosure.*

V. Unprotected Material Can Acquire
Protection if “Adopted by a Lawyer”

In addition to materials prepared by the lawyer, work
product protection applies to materials “adopted
by a lawyer,” including “‘materials, information,
mental impressions and strategies’ of others which
the lawyer assimilates as part of his own work
product.” Thus, the work of an insurance company
can become the attorney’s work product after the
attorney assumes the case.*' Investigation and
research overseen by insurance claims personnel is
protected from disclosure when it is adopted by a
lawyer “due to the peculiarly quasi-legal nature of
the function they perform.”*

In State ex rel. Shelby Mut. Ins. Co. v. Circuit Court
for Milwaukee County, the Wisconsin Supreme
Court ruled that the opinions of experts consulted
by the insurer became work product of the attorney
when he assumed the file and were protected work
product.* The Shelby court cautioned, however,
that “[o]nce the insurer invokes the privilege and
refuses to divulge the names and reports of expert
consultants, it is foreclosed from using such experts
as witnesses and from using the experts’ reports
as evidence or as a basis of testimony of another,
i.e., someone familiar with the reports. In short, the
insurer cannot have its cake and eat it too.”*

VI. Examples of Protected Work Product

a. Witness Statements

Among the most frequently requested types of
work product in discovery are written and recorded
statements. In Hickman v. Taylor, the United States
Supreme Court ruled that oral and written statements
of non-party witnesses in the possession of defense
counsel made in anticipation of litigation are not
discoverable absent a “showing of the necessity for
the production of such material or any demonstration
that denial of production would cause hardship or
injustice.”® The purpose of the rule is to discourage
lack of diligence by opposing counsel and to allow
counsel the freedom to develop litigation strategy
from the prying eyes of opposing counsel.*®

While written and recorded statement may not
be discoverable, the names and addresses of the
persons from whom statements are obtained are
discoverable.”’” “Allowing discovery of the names
and addresses ofthe persons who gave statements will
give a party the opportunity to fully inform himself
of the facts of the case and the evidence which may
come out at trial, without requiring disclosure of the
contents of the statements themselves.”® This rule
makes sense given that, while an attorney’s mental
impressions are protected, the underlying facts are
not.* It is up to the requesting party to obtain the
facts.>




Although routine statements given to one’s
employer or insurance company are typically not
protected by the work-product doctrine, statements
given to non-lawyer investigators and adopted by
lawyers (including claims counsel) after litigation
has commenced are typically privileged.”!

Finally, one must keep in mind that a written or
recorded statement loses its work product protection
once the witness testifies at trial and/or the attorney
uses the statement at trial.>

b. Surveillance

Another type of work product frequently requested
in discovery is surveillance materials. In Ranft, the
plaintiff inquired whether he had been subject to
post-accident photographic or video surveillance by
the defendant.”®> No Wisconsin appellate decision
had addressed whether the existence of surveillance
materials must be disclosed prior to trial.>* The
majority rule was that a party is entitled not only
to know before trial whether he or she has been
subjected to photographic or video surveillance
but to have pre-trial access to the surveillance
materials as well.” The two main reasons given for
permitting pretrial access to surveillance materials
are: 1) modern litigation favors access to all relevant
material rather than to reward “gamesmanship,
surprise, or superior trial tactics,” and 2) the
possibility that the surveillance materials might
be misleading or deceptive.’® The Ranft court was
not persuaded, however, and declined to compel
pretrial disclosure of surveillance materials.’’” The
court held that disclosure of surveillance materials
would impinge on the very core of the work product
doctrine:

A lawyer’s strategic decision
to invest a client’s resources on
photographic or video surveillance
is protected work-product. The
decision not only reflects the
lawyer’s evaluation of the strengths
or weaknesses of the opponent’s
case but the lawyer’s instructions
to the person or persons conducting

the surveillance also reveals the
lawyer’s analysis of potentially
fruitful areas of investigation.*

As long as the Ranfts have an opportunity to
seasonably challenge any surveillance material prior
to the defendants’ use of the material at trial, neither
the Ranfts nor the trial’s truth-finding function will
be prejudiced.

Since the Ranft decision deals with a lawyer’s
strategic decision to perform surveillance, whether
the ruling would apply to surveillance conducted by
an insurance company is uncertain, but it seems that
the same rationale should apply.

VII. Substantial Need and Undue Hardship

The work product doctrine is a qualified privilege.*
Work product material can still be discovered upon
“a showing that the party seeking discovery has
substantial need of the materials in the preparation
of the case and that the party seeking discovery
is unable without undue hardship to obtain the
substantial equivalent of the materials by other
means.”® If the party seeking the discovery can
obtain the information by other means, such as
taking a deposition, then the protection will be
upheld.®! It is important to remember that simply
because the material sought is ordinary or fact work
product, it is still work product. As such the party
seeking the protected material must prove to a court
the substantial need for the material and the inability
to obtain the substantial equivalent without undue
hardship.®

Hardship can exist where a party cannot obtain
the substantial equivalent of the requested work
product. The mere passage of time between when a
written or recorded statement was obtained should
not give validity to the argument that the substantial
equivalent cannot be obtained because the witness’s
memory may have faded. However, if a witness died
before a party was aware of their existence and thus,
can no longer be deposed, substantial hardship may
exist.® Obtaining statements for mere impeachment
is not sufficient to meet the substantial need test in




order to overcome the protections of work product.®
Also, the fact that obtaining the information may be
costly is itself not sufficient to override the work
product protection.®

VIII. Good Practice

When asserting a work product objection in response
to written discovery, it is good practice to produce
a privilege log. A privilege log should separately
list each protected document, along with the date
it was created, its author, and any recipients. The
log should also describe the document’s subject
matter, the purpose for which it was created,
and explain why the document is privileged or
protected from discovery. The explanation should
contain “sufficient detail” to allow the requesting
party and the court to clearly discern the basis for
the privilege.®® Failure to clearly articulate this
information may result in a court finding that the
producing party has not met its burden to show that
the material is protected work product.

The authors prefer a proactive, rather than a reactive,
approach to discovery. If an insurance company
feels strongly that requested documents are
privileged or protected from discovery, a protective
order should be sought under Rule 804.01(3)(a),
Stats. Moving promptly for a protective order
keeps the case moving procedurally and also avoids
giving the court the impression that the defense is
playing games, unreasonably refusing to produce
documents in discovery, or taking steps to delay the
action.

IX. Waiver

The work product privilege is owned by the
client.” It “can only be waived voluntarily at the
client’s direction.”®® If a client does not authorize
the disclosure, then there is no waiver.® Along
these lines, inadvertent disclosure is subject to
Wisconsin’s “clawback rule,” which provides:

RECOVERING INFORMATION INADVERTENTLY
DISCLOSED. If information inadvertently
produced in discovery is subject to a

claim of privilege or of protection as
trial preparation material, the party
making the claim may notify any
party that received the information
of the claim and the basis for it.
After being notified, a party must
promptly return, sequester, or destroy
the specified information and any
copies it has; must not use or disclose
the information until the claim is
resolved; must take reasonable
steps to retrieve the information if
the party disclosed it before being
notified; and may promptly present
the information to the court under
seal for a determination of the claim.
The producing party must preserve
the information until the claim is
resolved.”

Like the attorney-client privilege, if protected
work product is shared with third parties, waiver
can occur. Hence, rehearsal of a cross-examination
in front of third parties who are not under a duty
of confidentiality can result in a waiver.”! That
said, even intentional waiver of some information
protected by the work product immunity will not
automatically result in the waiver of all work
product protected material.””> “Undisclosed work
product remains protected.”” Furthermore, if the
intentional disclosure was with another who has
a shared common interest in the actual or even
potential litigation, waiver will not result.”* If such
material is to be shared, a joint or common defense
agreement should be entered into prior to any
disclosure.

X. Conclusion

It is abundantly clear that there is no bright line
rule that defines protected work product or when
information is gathered in anticipation of litigation.
The assessment of what to produce must be made
on a case-by-case basis. Arguments for and against
production will be based on the type of information
being sought, how it was generated, and by whom.
As a general observation, the earlier in the process




the information is obtained and if it is before counsel
is retained, the more likely it is that production will
be ordered. To a large extent, what is discoverable
may turn on the predisposition of the judge toward
full disclosure weighed against a lack of diligence.
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